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No, Sir.

That's correct, Sir.

here in South Carolina. Is that correct?

In the entire state of South Carolina with the

Ultimately, long distance

These are capabilities that

One area is that we plan to provide

and wireless services.

local exchange service.

in two ways.

- possibly entertainment services, Internet services

services once we're Certified to provide long distance

such as this because it'S basically pulling together

our regulated and unregulated services. In addition,

are best done in an entity outside of BST - entities

fully packaged integrated services which would include

OK. Is SSE going to compensate BellSouth Corporation

for the use of the name BellSouth?

telephone companies with which a stipulation was

We don't want to really compete with SST. We believe

our services will be complimentary to BST's services

assigned it.

exceptions of the area served by the independent

Why does BSE want to compete in the BST service area?

BellSouth SSE seeks the authority to provide local

service and BellSouth Telecommunications local service

So, right now you don't have any plans to market it

under ~nything other than BellSouth SSE?
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TRANSCRIPT or PROCEEDINGS
IlrORI TIl

PUBLIC UTILITY COMMISSION or TEXAS
AUSTIN, TEXAS

IN THE MATTER or THE O'EN )
MEETING TO CONSIDER )
DOC~!T AND/OR PROJECT NOS. )
17525, 17942, 17878, 17705 )
16705, 17343, 17643, 1765,7 )
17695, 16536, 18000, 16495 )
17278, 17112, 16890, 16905 )
16906, 16938, 16939, 16940 )
16941, 16942, 16943, 16944 )
........., 16946, 16947, 16948 )
T~4, 16986, 16987, 16988 )
17015, 17054, 17118, 17142 )
17143, 17144, 17170. 17175 )
17176, 17177, 17181, 17182 )
17191, 17195, 17196, 17197 )
17203, 17204, 17536, 17065 )
17716, 17719, 17734, 17742 )
17748, 17754~ 17769, 17631 )
17682, 17761, 17800, 14929 )
17472, 16899, 16900, 17329 )
17295 and 17709 )-------------------------------

II IT REMEMBERED THAT at
.pproximately 10:00 •••• , on Wedne.day, the
22nd day of October 1997, the
above-entitled matter ca.e on for hearing
at the Office. of the Public utility
Co••,l •• ion 0 f Te x a a, 7 t h r 1 00 r ,
Co •• iaatoner.' aearing Roo., 1701 North
Congre •• Avenue, Auatin, Texa., before
CHAIaMAN PATRICK WOOD and COMMISSIONER JUDY
WALSB; and the following proceeding. were
reported by Lou Ray and Jantne In.ley,
,. .... ~~.~ ... C.h~ .. ~h.ftA D .. ""~r".r. n~·

a record ofexcellence
800 Bruoa • Suite 340 • Auatin. Te:ua 78701 • 5UI·474-2233
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COM". WALSH: I'.

concerned -- and I'm not going to co.e a. a

surpri •• to anybody -- but I'. concerned

that where you have a corporation that ha.

a CCN and they have all the obligation.

that you have an a. incuabent local

exchange coapany, both .ervice quality,

Universal Service and obligation. under

PURA and the PTA, that if a -- a total

affiliate i. granted a different

certificate without tho •• obligations,

whether it'. anti-coapetitive and whether

it circumvent. regulation and whether or

not it basically i. counterproductive to

opening the.e .arkets in a fair way to

everybody.

CHAIRMAN WOOD: 1 couldn't

agree aore. And in fact, I went back and

reviewed the Sprint docket that wa. relied

upon a. support for what'. going on here,

and -- I don't know what to do about it

now, but I think there'. probably a problem

with that order.

COMM. WALSH: We were

IENNEDY REPORTING SIRVICI, INC.
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1 concerned about the.e i •• ue. in the Sprint

2 docket. And we made a determination then

3 that we beli.ved that the public intere.t

4 could be protected by putting in

S .afeguard.. If we don't believe that in

6 thil docket, th~n t think we have to change

7 our policy on that.

8 CHAIaMAN WOOD: I'. -- I

9 mean, I'. -- I think there are probably

10 .0.. legal i •• ue. that I wa.n't -- none of

11 the partie. had rai.ed at that ti.e 1n that

12 i ••ue .ince it was a stipulated docket that

13 I would think would be ger.ane now that

14 we've kind of had the chance to look

lS 'through this.

16 Would you want to have a little

17 briefing between now and next week fro. the

_.' 18 partie. or anything on thi.? I .ean, it,

19 look. like it obviou.ly w•• fle.hed out --

20 COMM. WALSH: I'. open to

21 how we 80.e forward, and I think we -- I
"

22 jUlt didn't want to lort of decide it today

23 without having a further look at that ilsue

24 severed fro. the other and jUlt get the

2S other one .oving. But I have .erioul

KENNEDY REPORTING SIRVICI, INC.
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do it nov?

COMM. WALSH: W.ll, I think

that the .tatute says that you cannot have

a -- that a single company can't have a COA

and an SPCOA in the sam. t.rritory. The

And w. have on

I'. not lure that .v.nconc.rn. about it.

a. a 1.ga1 matter -- I gu ••• at the outset

if GTE Southwe.t w.r. requesting a COA in

their own territory, I don't think w. could

grant that as a legal .att.r.

CHAIRMAN WOOD: That'. where

I'. going on that.

COMM. WALSH:

the.e affiliate issu.s said that w.'re not

going to allow these 100 perc.nt related

affiliate. to circu.vent the requir ••ents

of our statute and the FTA for what the.e

companies have to do. I mean, it would

make a mockery of the whole r.qulatory and

l.qal sch •••• So •..

CHAIRMAN WOOD: I gu •••

my thought i. if we could g.t th.r. on a

1.gal i.su., then --

COMM. WALSH: W.ll

CHAIRMAN WOOD: why got
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statute also .ays -- and the CCN stuff was

already there -- the statute then .ays,

" ..• in lieu of a CCN you can get a COA."

And it's ay considered legal opinion -

(laughter) -- for whatever that's worth

that that means that a CCN holder cannot

hold a COA in ita own territory.

And if we follow our rationale

about affiliates not being able to do what

their airror image. can't do, then I could

very easily say that this COA can't be

granted in their own territory. And I'.

willing to listen to what people have to

say about that, but that'. sort of where I

am.

CHAIRMAN WOOD: Good.

MR. DAVIS: would you like

the parties to file briefs on the legal

issue?

CHAIRMAN WOOD: Yeah.

That'. what I gue.·s I'd like -- you mention

that -- What was that agaln? In lieu of?

COMM. WALSH: Yes. The COA

statute .ays "in lieu of a CCN." It

doesn't .ay in addition to. And it'.

KENNEDY REPORTING SERVICE, INC.
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBliC SERVICE COMMISSION

.... >I< III ...

In the matter of the application of )
GTE COMMUNICATIONS CORPORATION )
for the issuance of a license to provide and )
resell basic local exchange service in Ameritech )
Michiganjs and GTE North 1IJcorporatedjs )
exchanges in the State ofMichigan and related )
approvals. )

)

Case No. U-l1440

At the December 12, 1997 meeting of the .Michigan Public Service Commission in

Lansing, Michigan.

PRESENT: Hon. John G. Strand, Chairman
Hon. John C. Shea. Commissioner
Hon. David A. Svanda, Commissioner

OPINION AND ORDER

On June 16, 1997, GTE Communications Corporation filed an application, pursuant to

the Michigan Telecommunications Act, MCL 484.2101 et seq.; MSA 22.1469(101) et seq.•

for a license to provide basic local exchange service in the exchanges served by GTE North

Incorporated and Ameritech Michigan. I On September 22, 1997, Administrative Law Judge

Daniel E. Nickerson. Ir., (AU) presided over a hearing at which the testimony of witnesses

IOTE Card Services Incorporated, d/b/a GTE Long Distance, filed the application and
subsequently changed its name to GTE Communications Corporation. GTE
Communications later clarified that it was not seeking a license for exchanges served by
GTE Systems of the South. Tr.91-92.
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for GTE Communications and the Commission Staff (Staft) was bound into the record without

cross-examination. The record consists of 131 pages and 10 exhibits.

The parties fued briefs and reply briefs and, on November 17, 1997. the AU issued a

Proposal of Decision (PFD) recommending that the Commission grant the application with a

single modification to the conditions proposed by the Staff. On November 24. 1997, GTE

Communications and the Staff filed exceptions. On December 3. 1997. both parties filed

replies to exceptions.

The Michigan Telecommunications Act requires the Commission to grant a license to

provide basic local exchange service if it fmds that:

(a) The applicant possesses sufficient technical, flIWlcial, and managerial
resources and abilities to provide basic local exchange service to every person
within the geographic area of the license.

(b) The granting of a license to the applicant would not be contrary to the pUblic
interest.

MeL 484.2302(1); MSA 22.1469(302)(1).

There is no dispute among the parties that GTE Communications possesses sufficient

technical. financial. and managerial resources and abiliti~s to provide basic local exchange

SCTVlr.r. tn I'Wtary p.-non within the S.oSXUpbio area ~f tl....:. li~u;)c:;. Tlttac: Is illso no QISpute Wt

permitting GTE Communications to provide basic local e;lCchange service in all Ameritech

Michigan exchanges is not contrary to the public interest. The only dispute is whether it is

contrary to the public interest at this time to permit GTE Communications to provide basic

local exchange service in GTE North's exchanges.

Page 2
U-1I440
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The Staff recommends that GTE Communications not be pennitted to provide basic local

exchange service in GTE North's exchanges until those exchanges are irreversibly open to

competition, as shown by (1) GTE North's filing of acceptable tariffs in compliance with a

fmal, nonappealable order establishing wholesale discounts and prices for unbundled network

elements, (2) GTE Nonh's implementation of interconnection agreements with at least AT&T

Communications of Michigan, Inc, (AT&T) and Sprint Communications Company. L.P.•

(Sprint) not subject to appeal, and (3) competitors actually purchasing services pursuant to

those agreements. Tr. 113-114.

The AU recommended that the Commission adopt the Staffs proposed conditions, except

the requirement that GTE North not appeal the Commission orders. In his view, there was no

lawful basis for limiting a party's right to appeal a Commission order.

In its exceptions, the Staff says that it did not propose to intedere with GTE North's right

to appeal any Commission order. Rather, the Staff says. its proposal would require GTE

North to make a business decision about whether to appeal the Commission's orders or to

satisfy a condition that would permit its affiliate to provide basic local exchange service.

In its exceptions, GTE Communications says that it supports the objective of achieving

competition in the marketplace and agrees tbat the conditions imposed should be competitively

neutral; i.e., the conditions must permit GTE Communications to enter the market at the same

time as a competitor is able to enter the market. It asserts that the Staffs proposed conditions,

even as modified by the AU, are more restrictive than necessary and contrary to law. It

proposes that it be permitted to provide basic local exchange service in GTE North's excbang-

es when GTE North's markets become irreversibly open to competition as shown by either

(1) the Commission's issuance of a final order establishing wholesale discounts and prices for

Page 3
U-1l440
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unbundled network elements and GTE North's flling of acceptable tariffs or (2) the Commis-

sion's approval of an interconnection agreement between GTE North and a nonaffiliated. major

competitor pursuant to which the competitor has the ability to purchase services.

GTE Communications argues that a requirement that it satisfy both conditions is not

competitively neutral because competitors could be providing service under a wholesale tariff

or an approved interconnection agreement, while GTE Communications could not provide

service because both conditions had not been satisfied. It also argues that a condition

requiring two named competitors to be purchasing services under an approved interconnection

agreement is not competitively neutral because competition in GTE North·s market does not

depend on the identity of the nonaffiliated competitor and because AT&T or Sprint could

choose to delay or not enter the market at aU.

The Commission concludes that GTE Communications' entry into GTE North·s service

territory without conditions designed to create competition is contrary to the public interest and

that portion of the application should be denied unless those conditions are in place. The

Commission further concludes it is not likely that GTE Communications' proposed conditions

will result in competitive neutrality.

GTE North's conduct to date does not give the Commission reason to believe that the

company will permit competition. at least by nonaffiliated providers. Tr. 109-113.1 Of

greatest importance, both AT&T and Sprint went through the negotiation and arbitration

process to develop interconnection agreements with GTE North. The Commission issued final

orders requiring action by GTE North on December 12, 1996 in Case No. U~11l6S for AT&T

2The Staff even questions whether GTE North will permit an affiliate to provide
competing basic local exchange service. If that fear is founded, GTE Communicationsj
challenges to the Staffjs conditions, and the application itself, are irrelevant.

Page 4
U-11440
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and January 15, 1997 in Case No. U-1l206 for Sprint. As of today, GTE North has refused

to comply with those orders, and neither AT&T nor Sprint is able to provide basic local

exchange service in GTE Nonh's exchanges. Furthermore, GTE North does not have an

approved wholesale tariff.

The Commission agrees with the Staff that GTE North must have filed acceptable tariffs in

compliance with a Conunission order approving a wholesale tariff and prices for unbundled

network elements. The Commission also agrees that GTE North must have an approved

interconnection agreement, although the Commission does not agree that it is necessary to

specify that the agreement be with AT&T or Sprint. The development of competition does not

require that either of those providers complete an interconnection agreement. It is enough that

some nonaffiliated competitor do so. With tariffs and an interconnection agreement in place,

the Commission concludes that competitors will be in a position to compete with GTE North.

Whether they choose to do so at that time will be their business decisions and not a product of

GTE North's refusal to pennit competition in its exchanges. The Commission is therefore not

persuaded that it is necessary to add the condition that competing providers actually be

providing service under those tariffs or agreements.

On the other hand, a condition regarding appeals is necessary to prevent GTE North from

defeating the competition that is a necessary condition to GTE Communications' entry into the

basic local exchange market. It is not necessary to prevent GTE North from appealing. It is

only necessary to prevent GTE North and GTE Conununications from circumventing the

requirement that competition become irreversible before GTE Communications may provide

basic local exchange service in GTE Nonh's exchanges. GTE North is free to appeal any

order approving a tariff or interconnection agreement. If it appeals those orders, GTE

Page S
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Communications can enter GTE North's markets when the appeals have run their course, if

there is still a Commission·approved tariff and interconnection agreement.

The development of competition will be chilled if GTE Communications can enter the

basic local exchange market in GTE North's exchanges while itS affl1iate challenges the tariffs

or interconnection agreements under which others seek to enter the market. Consequently, the

Commission fmds that it is contrary to the public interest to pennit GTE Communications to

enter GTE North's service territory while GTE North is seeking to overturn the Commission

orders under which competitors, other than GTE Communications. are authorized to provide

competitive service. Delaying GTE Communications' entry into GTE North's exchanges until

others are free to enter those markets without the cloud of pending appeals will maximize the

likelihood that competitJon in GTE North's service territory exists and is irreversible.

GTE Communications argues that the Commission's approval of a license for Ameritech

Communications, Inc. (ACI), an Ameritech Michigan affiliate, to provide basic local exchange

service in Ameritech Michigan's and GTE North's exchanges supports the issuance of a

license in this case. It points out that both Ameritech Michigan and GTE North are prohibited

from bundling local exchange service with long distance service except through a separate

affiliate. GTE Communications argues that, like ACI, it will be severely disadvantaged in the

marketplace if it cannot offer one-stop shopping in GTE North's exchanges when other

providers can do so. GTE Communications acknOWledges that ACI's license will become

effective in Ameriteeh Michigan's exchanges when the Federal Communications Commission

(FCC) authorizes it to provide in-region interLATA service under Section 271 of the federal

Telecommunications Act of 1996 (the PTA). 47 USC 271. It points out that section 271 does

not apply to it. and argues that the Commission cannot lawfully impose restrictions that are

Page 6
U-ll440
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patterned after a statutory provision that does not apply to it. Further, it argues that it is

unlawful and unreasonable to tie its license to the conduct of an affiliate that it carmot control.

The Commission's action with regard to ACI supports the decision in this order because

the conditions imposed in both cases are designed to pennit the affiliate of the incumbent to

offer bundled services when the incumbent's exchanges are open to competition. For both

companies, the Michigan Telecommunications Act requires the Commission to consider how

the grant of a license will affect the public interest. Contrary to GTE Communications'

argument, there is no legal requirement that the Commission ignore how the applicant is likely

to interact with an affiliate or how that interaction will affect the public interest. In particular,

the Commission need not pretend that GTE North and GTE Communications will act without

regard to how their separate actions affect the interests of the corporate entity with which they

are both affiliated.

If GTE North is serious about permitting competition, as the Michigan Telecommunica-

tions Act and the FTA requ~. the conditions imposed by this order are not impediments to

GTE Communications' efforts to provide one-stop shopping. GTE Communications (and other

potential competitors) cannot provide basic local exchange service in GTE North's exchanges

without interconnection agreements or approved tariffs for wholesale or unbundled network

elements. If GTE North does what it must to permit its affiliate to provide service. it will also

have done much to satisfy the conditions set forth in this order. It is not unreasonable to

require it to do the balance, which will permit competition to exist, as envisioned by both the

Michigan Teleconununications Act and the FfA.

GTE Communications argues that Section 253 of the FTA prohibits the Commission from

imposing these conditions. Section 253(a) provides: "No State or local statute or regulation,

Page 7
U-1l440



04/30/98 15:18 'a'803 256 8062 W&H. ATl'ORNEYS III 009/021

or other State or local legal requUement, may prohibit or have the effect of prohibiting the

ability of any entity to provide any interstate or intrastate telecommunications service."

47 USC 253(a). The Commission does not dispute that it should not impose conditions that

would impede the development of competition in the basic local exchange market. In this

case, in light of GTE North's past conduct. it is likely that immediately pezmitting GTE

Communicatiom to provide basic local exchange service in GTE North's excbaqes will

ensure that competition does not develop in those exchanges. Consequently. UDder state law.

the Commission must impose cODditions designed to promote competition and, under federal

law and policy as embodied in the FTA and the FCC's actions. may do so. GTE Communica-

tions seems to be propounding the absurd position that a state may not impose any require-

ments on a potential provider, including the requirement that it obtain a license. It is entirely

consistent with the interaction of state and federal law for the Cormnission to impose the

conditions in this order. Even the FTA recognizes the need for states to retain authority "to

impose, on a competitively neutral basis ... requirements necessary to ... protect the public

safety and welfare. ensure the continued quality of telecommunications services, and safeguard

the rights of consumers. n 47 USC 253(b).

The AU also adopted the Staff recommendation that GTE Communications be required to

file legible maps showing the excbBDges within Which it would offer service.

In its exceptions, GTE Communications argues that there is no currently effective rule that

dictates the condition or quality of the maps shOWing its service territory. It says that it will

be using the pre-existing exchange boundaries of Ameriteeh Michigan and GTE North, which

already have maps on file that are accessible to the public, and the Commission should not

require it to file duplicate maps. It suggests that it. and other competitive local exchange

Page 8
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seeking to the enter the basic local exchange market.

The Commission rejects GTE Communications' position. As competition develops, it is

IaI 010/021
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reasonable to require a provider to file its own maps showing clearly the areas that it proposes

likely that all providers will not use the same exchange boundaries and that incumbent

providers, be permitted to incorporate by reference the maps of the incumbent local exchange

providers may seek to alter boundaries or withdraw from certain exchanges. It is therefore

providers. It also suggests that the cost of preparina maps is a significant barrier to those

04/30/98 15:18

The Commission FINDS that:

a. Jurisdiction is pursuant to 1991 PA 179, as amended by 1995 PA 216, MeL 484.2101

et seq.; MSA 22. 1469{101) et seq.; 1969 PA 306, as amended, MeL 24.201 et seq.;

MSA 3.560(101) et seq.; and the Commission's Rules of Practice and Procedure, as amended,

1992 AAeS, R 460.17101 et seq.

b. GTE Communications possesses sufficient technical, financial, and managerial

resources and abilities to provide basic local exchange service to every person within the

geographic area of the license.

c. Granting GTE Communications a license to provide basic local exchange service in the

requested areas, subject to the conditions set forth above, will not be contrary to the public

interest.

THEREFORE. IT IS ORDERED that:

'It is absurd for a provider with GTE Communicationsj resources to assert that the cost
of filing legible maps is a significant banier to entry.

Page 9
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service in Ameritech Michigan's exchanges.
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B. GTE Communications Corporation is granted a license to provide basic local exchange

A. GTE Communications Corporation is granted a license to provide basic local exchange

·service in GTE North Incorporated's exchanges when it has satisfied the conditions set forth in

iJU/IHI 15:19

C. GTE Communications Corporation shall provide basic local exchange service in

accordance with the regulatory requirements specified in the Michigan Telecommunications

Act. MeL 484.2101 et seq.; MSA 22.1469(101) et seq.

D. Before commencing basic local exchange service. GTE Communications Corporation

shan submit its tariff reflectiDg the services that it will offer and legible maps identifying the

exchanges in which it will offer service.

The Commission reserves jurisdiction and may issue further orders as necessary.

Any party desiring to appeal this order must do so in the appropriate court within 30 days

after issuance and notice of this order. pursuant to MCL 462.26; MSA 22.4.5.

MICHIGAN PUBUC SERVICE COMMIS-
SION

(SEAL) lsI Jolm Q. Strand

Chainnan

lsI John. C. Shea

-
By its action of December 12. 1997 Commissioner. concurring in part and

dissenting in part in a separate opinion.

Page 10
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/51 Dorothy Wideman
Jts Executive Secretary

Page 11
U-1l440
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Commissioner
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C. GTE Communications Coxporation shall provide basic local exchange service in

accordance with the regulatory requirements specified in the Michigan Telecommunications

Act, Mel 484.2101 et seq.; MSA 22. 1469{l0l) et seq.

D. Before commencing basic local exchange service, GTE Corrununications Cotporation

shall submit its tariff reflecting the services that it will offer and legible maps identifying the

exchanges in which it will offer service.

The Commission reserves jurisdiction and may issue further orders as necessary.

.Any party desiring to appeal this order must do so in the appropriate court within 30

days after issuance and notice of this order, pursuant to MeL 462.26; MSA 22.45.

MICHI-
GAN PUBUC SERVICE COMMISSION

Chainnan

_By its action of December 12, 1997.

_Its Executive Secretary

Page 12
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III the matter of the application of )
GTE COMMUNICATIONS CORPORATION )
for the issuance of a license to provide and )
resell basic local exchange service in Ameritech )
Michiganjs and GTE North Incorporatedjs )
exchanges in the State of Michigan and related )
appIOv~s. )

)

Suggested Minute:

Case No. V-11440

..Adopt and issue order dated December 12, 1997 granting GTE Com
munications Corporation a license to provide basic local exchange
service, as set forth in the order. "
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STATE OF MICHIGAN

BEFORE THE MICHIGAN PUBUC SERVICE COMMISSION

In the matter of the application of)
GTE COMMUNICATIONS CORPORATION)
for the issuance of a license to provide and)Case No. U-11440
resell basic local exchange service in Ameritech)
Michigan's and GTE North Incorporated's)
exchanges in the State of Michigan and related)
approvals. )

)

OPINION OF COMMISSIONER JOHN C. SHEA
CONCUBRINQ IN PART AND DISSENDNG IN PARI

(Submitted on December 12. 1997 concerning order issued on same date.)

The grant or denial of a license for basic local exchange service is governed by Article 3

of the Michigan Telecommunications Act, 1991 PA 179, as amended by 1995 PA 216, MeL

484.2101 et seg; MSA 22.1469(101) Stl seq. (the "Act"), and specifically, Section 302(1) of

the Act. That section requires th~ Commission· to approve an application for a license if the

Commission fmds the following:

(a) The applicant possesses sufficient technical, financial, and managerial
resources and abilities to provide basic local exchange service to every person
within the geographical area of the license.

(b) The granting of a license to the applicant would not be contrary to the
public interest.

MCL 484.2302(1); MSA 22.1469(302)(1).

In the accompanying order, the majority concludes that the applicant in the Proceedini,

GTE Communications COIpOration, satisfies the requirements of subsection (a), 1W2.!].

Page 14
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Based on the record in this matter, I join the majority in concluding that the applicant has

satisfied the requirements of subsection (a), supra.

I am troubled. however, by the majority's fluid understanding of "public interest." In

Case No. U-l1053, the Commission (including the undersigned) rightly detennined that the

provisions of Section 101(2) of the Act contained the benchmark for determining the effect

on the public interest of the grant or denial of a license. ~,August 28, 1996 order in Case

No. U-l1053 at 20-21. No mention is made of Section 101(2) in the accompanying order.

Instead the accompanying order reaches for authority in some unnamed "state law" and

"federal law." Put simply, there is no law that would justify the imposition of conditions

on the license that is subject to this proceeding. •

Based on the foregoing, I would grant a license without conditions.

John C. Shea, Commissioner

·1 view the requirement for legible maps differently: the location of the geoaraphic area
of the license cannot be known without legible maps. Therefore legible maps are
required. It is absurd to claim otherwise.
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